This paper presents both a new scientific network named "Study Group on European Cooperative Law" (SGECOL), and the "Principles of European Cooperative Law" (PECOL) project, which SGECOL has identified as its first research activity.
Introduction
This paper is divided into two parts. The first part (sec. 1) presents the background, aims, methodology and composition of the "Study Group on European Cooperative Law" (SGECOL). SGECOL is a new scientific network in the field of cooperative law, established by the authors of this paper in November 2011, under the auspices of the European Research Institute on Cooperative and Social Enterprises (Euricse). The second part of this paper (sec. 2) describes the "Principles of European Cooperative Law" (PECOL) project, which SGECOL has identified as its first research activity 1 .
The Study Group on European Cooperative Law (SGECOL): background, objectives and methodology
SGECOL is a group of cooperative law scholars from different European countries, whose first meeting was held in Trento, at the European Research Institute on Cooperative and Social Enterprises (Euricse), on 29-30 November 2011.
SGECOL aims to conduct comparative research on cooperative law in Europe, thus promoting increased awareness and understanding of cooperative law within the legal, academic and governmental communities at national, European and international level 2 .
It intends to achieve this objective through different research projects in the area of cooperative law, beginning with the drafting of PECOL, which is a project that will be described in the next section of this paper 3 .
By so doing, SGECOL will fill a gap in European legal scholarship. Several private and commercial law subjects have been extensively explored by European groups of experts, particularly with a view to developing a common European private and commercial law. However, this process has not so far dealt with cooperatives and cooperative law 4 . Nor has Council Regulation (EC) No. 1435/2003 of 22 July 2003 on 1 SGECOL web-page (http://euricse.eu/en/node/1960), hosted by the Euricse website, will provide constantly updated information on SGECOL and its projects. 2 In general SGECOL's attention will not be confined to European Union countries but extended to all European countries, although single projects might focus on European Union jurisdictions and some of these in particular. 3 It must be immediately underlined that from SGECOL's perspective -in line with its methodology of comparative law analysis, which will be referred to later in this text -"cooperative law" consists of those provisions normally contained in formally independent national cooperative acts (or in specific sections of more general national acts or codes) which deal with the institutional purposes and organizational structure of cooperatives. In addition, it concerns, among others, those provisions of labour-, tax-, competition-, public procurement-, or insolvency law that are specifically dedicated to cooperatives. Accordingly, "cooperative law" comprises organizational law aspects as well as other legal aspects relating, for example, to labour in worker cooperatives, cooperative taxation, etc. SGECOL will not ignore the complexity of cooperative law; on the contrary, as pointed out later in this text, it acknowledges and emphasizes the strong connection between cooperative identity, as defined by organizational law, and cooperative regulation under labour-, tax-, competition-, public procurement-, insolvency-, and other fields of law. 4 The first initiatives in this regard concerned contract law. The very first was the "Commission on European Contract Law", set up in 1982 and chaired by Ole Lando, which drafted the "Principles of European Contract Law" (PECL) in three parts. The last result of which was published in 2003 (see http://frontpage.cbs.dk/law/commission_on_european_contract_law/). Ten years later, in 1992, the "Academy of European Private Lawyers" was established in Pavia with the aim to "to contribute, through scientific research, to the unification and the future interpretation and enforcement of private law in Europe" and "to promote the development of a legal culture leading to European unification" (from art. 5 On the implementation of the SCE regulation, see the study prepared, after a year-long project, by a Consortium set up by Cooperatives Europe, EKAI and Euricse (the latter as the Consortium leader) in execution of a service contract with the European Commission. The scientific direction of the study was entrusted to a committee comprising some of the authors of this paper (namely, Antonio Fici, as the committee coordinator, Hagen Henrÿ, Hans-H Münkner and Ian Snaith) and two other cooperative legal professionals (Chantal Chômel and Agnes Mathis). The study was submitted in October 2010 and contains an analysis both of the implementation of the SCE Regulation and of the existing national cooperative laws in the 30 European countries covered by the research (27 EU MSs plus 3 EEA countries), as well as a synthesis and comparative study which, among other things, highlights on the one hand the weaknesses of the SCE Regulation and the need for its amendment, and on the other hand the great variety of cooperative laws in Europe. The Study may be found at http://ec.europa.eu/enterprise/policies/sme/files/sce_final_study_part_i.pdf, http://ec.europa.eu/enterprise/policies/sme/files/sce_final_study_part_ii_national_reports.pdf, and Accordingly, SGECOL projects are also designed to favour networking between European scholars of cooperative law, who, in general, seem at present to operate independently 6 .
SGECOL will use comparative research on cooperative law to explore differences and commonalities across jurisdictions, with a view to considering the feasibility of a ius commune cooperativum.
In general, SGECOL will take an approach to comparative cooperative law that implies 7 : a) identification of (old and new) common problems in the regulation of cooperatives, which may require to take account of the existing different types of cooperatives; b) discussion around the ways in which national cooperative laws respond to these problems, which also depends on the general features of the legal system of which the cooperative law is part; c) justification of commonalities and differences found across jurisdictions in solving these problems; d) evaluation of the most adequate way or ways -including the dichotomies between private autonomy and law on the one hand, and mandatory and non-mandatory rules of law, on the other -through which the identified problems may be solved by cooperative law; e) connection with other business organizations and, in particular, company law problems, solutions and theories.
To clarify the last point, it must be noted that, from SGECOL members' point of view, cooperative law cannot be properly studied and understood without having regard to other business organizations law, and in particular company law. In fact, the http://www.euricse.eu/it/node/256. The specific acquis communautaire on cooperatives also includes art. 54 (2) TFEU, stating that "'Companies or firms' means companies or firms constituted under civil or commercial law, including cooperative societies, and other legal persons governed by public or private law, save for those which are non-profit-making". 6 But see the Study mentioned in footnote 5, which was conducted by legal experts from 30 European countries, directed by a scientific committee comprising six members from different European countries (of which, as said, four are the same as the authors of this paper), and HIEZ (ed. It is worth underlining that the critical aspects of the functional analysis, which this lastly cited article points out, in particular the impossibility for the comparative lawyer to be effectively neutral in identifying the problems through which to compare the legal systems (or, more radically, the absence of problems common to all legal systems), may partly be solved by a comparative analysis conducted by a team of lawyers from different countries, as in the SGECOL case. Of course, that assumes that (common) problems to serve as tertia comparationis are jointly formulated. SGECOL approach is also "normative" in the sense that -as pointed out immediately below in the text -we do not intend to limit ourselves to describing or explaining differences and commonalities among legal systems, but also wish to evaluate such differences and commonalities in order, for example, to identify and suggest "ideal rules", as the PECOL project clearly demonstrates. In this regard, it must however be observed that, at least according to DE CONINCK (ibidem, p. 342 ff.), the functional method may be less subject to criticism when the comparative legal research where it is applied has normative purposes.
regulation of cooperatives may reflect problems that are, at times, identical to those which other business organizations face. Moreover and primarily -since one of SGECOL's principal objectives is to discuss the legally distinct identity of cooperatives, and by definition differentiation establishes identity -the very comparison with the law governing other business organizations and companies seems to be necessary for correctly defining the essential elements of cooperative identity.
Of equal importance -especially considering the great variety that connotes cooperative law in Europe 8 -SGECOL wishes to offer a common language and an analytic and conceptual framework with which to understand cooperatives and the purposes that can potentially be served by cooperative law, and with which to compare and evaluate the efficacy of different legal regimes in serving those purposes 9 .
SGECOL does not take a strong stand in the debate on the convergence of national cooperative laws in Europe, which, however is still very limited, especially compared with that taking place among scholars of company law 10 . However, it is worth noting that, outside Europe, several initiatives have been undertaken for the harmonization or even unification of national or state cooperative laws 11 .
Therefore, SGECOL hopes that its research projects might at least stimulate a discussion among cooperative scholars and relevant cooperative stakeholders on the In part this is due to the fact that this Regulation is not sufficiently known in individual European countries, in part to the fact that many concepts are not appropriately mentioned and developed therein (e.g., that of surplus distribution in proportion to the member activity with the cooperative, i.e., "patronage refunds"), also as a result of the numerous references back to national cooperative law, which make many rules of the SCE Regulation not mandatory or applicable only as far as they do not contradict the national cooperative law of the country where the SCE has its registered office. possibilities for cooperative law convergence in Europe. SGECOL may at least foster a de facto approximation of European national cooperative laws on the basis of good practice in cooperative regulation, whose emergence and circulation SGECOL research projects will facilitate.
There is a connection between the SGECOL project and EU policies on cooperatives. In particular, the activity of SCEGOL appears to be in line with the view expressed by the European Commission in its Communication no. 18/2004 of 23/2/2004 on the promotion of cooperative societies in Europe 12 . Indeed, in this document, the EC emphasizes the need to improve cooperative legislation in Europe by contacts between the national regulators and common analysis of good or innovative practice 13 . Furthermore, in the same document, the EC on the one hand declares that, notwithstanding the differences in laws, it does not intend to make proposals for the harmonization of national cooperative legislation; but on the other hand -following the opinion of the High Level Group of European Company Law Experts, expressed in the report of November 2002 14 -welcomes initiatives from national and European organizations to draft "model laws" as a means of encouraging gradual approximation of national laws governing cooperatives 15 .
Apart from a recent study on the implementation of the SCE Regulation, carried out under the scientific direction of most of SGECOL founding members 16 , the EC has not supported research and study initiatives on European cooperative law. By way of contrast, some support has been given to similar initiatives on European company law 17 . Therefore, SGECOL would greatly welcome EC support to its future activity, such as public meetings, conferences, and publications. This would demonstrate that the EC is concerned about the equal treatment of cooperatives relative to companies, a point that the EC has often emphasised in its official documents 18 .
It is also worth recalling that the United Nations and the International Labour Organization have also expressed the view that the improvement of cooperative law is an essential element of the overall strategy of cooperative promotion 19 .
Finally, SGECOL's work is likely to support the cooperative movement, particularly in Europe, in its efforts to gain recognition of the cooperative difference on the part of institutional actors, and to promote the role of cooperatives. From this point of view, SGECOL members believe that the legal dimension of cooperatives is essential to their defence against potential detractors and their promotion with the general public. This appears to be particularly true in those European countries where cooperatives still face a problem of visibility that a clear legal identity (as is the case for companies) and a revival of cooperative legal studies might ease. However, it is equally important in those EU countries where cooperatives benefit from particular measures, for example under tax law, and the need regularly emerges to justify this treatment on the grounds of the cooperative difference. The European Court of Justice judgment of 8 September 2011 clearly confirms this contention, as, in the Court's reasoning, a legal text, namely, SCE Regulation, was essential to the Court's recognition of cooperative diversity and consequently of the legitimacy of a particular treatment of cooperatives by comparison with companies 20 .
Structure and organization of SGECOL
The authors of this paper have founded SGECOL and are its present full members 21 . SGECOL full members set the research agenda, direct the projects of the group, deliberate on the admission and exclusion of members and other organizational issues. They will meet regularly to discuss fundamental issues, trends and developments of cooperative law in Europe. They are in charge of the drafting of PECOL.
SGECOL will also have another category of members, associate members. Associate members will contribute to the activities of the group by participating in its projects and providing information on their national legal systems and cooperative laws.
Measures will be adopted so that, after a certain period of involvement in the operations of the group, associate members can achieve the status of full members.
As already highlighted above, one of the intended outcomes of the SGECOL project is the establishment of a large European network of cooperative legal scholars. That will, of itself, foster common research and fruitful exchanges of experience and legal knowledge. Therefore, SGECOL will be a team open to all legal scholars from every European country, particularly academics, who wish to contribute to its projects and take part in its initiatives. Accordingly, the maintenance of the status of member, whether full or associate, depends on the member's participation in SGECOL activity. SGECOL is currently financed by Euricse, which encouraged and supported its foundation, is hosting its secretariat and webpage, and will fund the PECOL project. However, SGECOL would greatly appreciate support from other organizations and institutions, notably research centres dealing with cooperatives, social enterprises or the social economy, whether as sponsors of single events, like meetings, conferences or publications, or as longer term funders of the Group.
The Principles of European Cooperative Law (PECOL) project: contents and objectives
During its first meeting in Trento, SGECOL deliberated on the first major project to be undertaken in the next few years -the drafting of "Principles of European Cooperative Law" (PECOL). This section of the paper outlines its contents and objectives.
PECOL will take the form of legal provisions accompanied by explanatory comments. They will be developed on the basis of the existing cooperative law in Europe, focusing in particular on six European jurisdictions (Finland, France, Germany, Italy, Spain, UK). PECOL, however, will not simply summarize and describe the common core of European national cooperative laws. Going beyond that, the project will provide the main general provisions through which -in the authors' view -cooperative law should be formulated to provide cooperatives with a definite and distinct legal identity vis-avis other business organizations.
This strategy involves a number of features and assumptions.
Firstly, PECOL provisions, in their authors' view, must not be regarded as "legal principles" in the sense of legal philosophy, but as "ideal" provisions of cooperative law. Therefore, they will not necessarily reproduce rules (or the "better" rules) found in the existing cooperative law, although the latter constitutes the main source of inspiration for the drafters. In this sense, the approach taken in the drafting of PECOL is "normative" rather than descriptive, in line with the methodology that, in general, SGECOL intends to use in its comparative analysis of cooperative law 22 .
Moreover, being "ideal", PECOL provisions do not necessarily need to be detailed, which mainly justifies the use of the term "principles" 23 . Therefore, PECOL might also be eventually formulated in a way that allows for their integration and/or adaptation by those (e.g., legislators) who wish to make use of them. In some cases, multiple optional principles may be provided.
Secondly, PECOL will not cover all the possible aspects of a cooperative regulation, but will only concentrate on those aspects that relate to the identity of cooperatives. SGECOL, indeed, maintains that focusing on cooperative identity, at least in this initial stage of its activity, is paramount, since the main problem in the regulation of cooperatives is providing cooperatives with a definite and distinct legal identity vis-avis other business organizations. There are many reasons for that, ranging from the protection of the legal brand per se to the shaping of specific policies in favour of cooperatives. The latter is perhaps the most delicate issue. The principle of equal treatment would require that the nature of the organization be relevant under tax, labour, competition, state aid, public procurement, insolvency law, etc., in order to treat the organization fairly. Therefore, if the organization has features distinguishing it from all the others, although within the same genus (e.g., business organizations), it may deserve specific treatment, which thus cannot be considered "preferential" but rather "fair" or "adequate" in the context of the particular subject matter.
In the case of cooperatives -but the problem exists also with regard to social enterprises -legislators and policy makers, especially in some European countries and, to a lesser extent, at the EU level 24 , are still unaware of the cooperative 22 See above § 2 and footnote 7. 23 There are, in fact, additional justifications for the use of this term instead of that of "rules" or similar. First, "principles", more than "rules", conveys the idea of provisions that are "fundamental", which is in line with PECOL drafters' intention to concentrate on the identity of cooperatives as the fundamental aspect of a cooperative regulation (see immediately below in the text). Second, "principles", more than "rules", conveys the idea of provisions that have been formulated by scholars also (or primarily) for pure scientific purposes and that, therefore, are not legally binding. 24 difference and cannot even imagine themselves shaping legislation and policies accordingly. One problem is that the cooperative law in force in some European countries either does not provide cooperatives with a distinct legal identity or attributes a legal identity to them which does not completely correspond to the generally understood characteristics of cooperatives 25 . The fact that cooperative law varies from country to country in Europe 26 , and that the SCE Regulation has only had a limited success in practice 27 , certainly does not help build an image of cooperatives different from that of for-profit investor-owned business organizations.
PECOL drafters are conscious that, in any inquiry into "ideal" principles of law, and in this case on the "ideal" legal identity of cooperatives, elements of subjectivity may always appear and influence the results. This risk cannot be completely avoided but only limited by recourse to external, possibly objective, factors as tertia comparationis.
To this end, PECOL drafters have identified a set of elements whose synthesis will serve as tertium comparationis for the elaboration of the "ideal" legal identity of cooperatives. Namely, these elements are: -the common European culture as stemming from national cooperative laws and EU cooperative law (i.e., the SCE Regulation); -the Statement on the Cooperative Identity in the last version adopted by the International Cooperative Alliance in 1995 28 , and ILO Recommendation no. 193/2002 concerning the promotion of cooperatives, which incorporates ICA Principles and goes beyond that 29 ; -best practice in cooperative articles of association and by-laws; -and finally business organization law, particularly company law, as cooperative legal identity might also need to be delineated by contrast with the legal identity of other business organizations.
It is also worth noting that work conducted by a team, where the team comprises persons from different countries and legal cultures, may itself reduce the influence of subjectivity, especially when the methodology applied, as in the case of PECOL, forces researchers to go beyond their national law and to adapt their concepts to a transnational analysis.
According to the number of relevant areas of interest for the cooperative identity as identified by the drafters, PECOL will be divided into five chapters, which are: 1) cooperative social object; 2) cooperative governance; 3) cooperative financial structure; 4) cooperative control; 5) cooperation among cooperatives.
Each chapter will be divided into a number of sections depending on the number of points that comprise the area of interest.
Interim reports and the draft PECOL will circulate outside SGECOL and particularly among cooperative professionals and representative organizations, as well as nonlegal experts, notably economists.
PECOL will be eventually published in its full and final version and presented at a final conference of the project.
Some final considerations as regards the objectives pursued through the PECOL project are worth mentioning.
The idea of establishing European groups of experts with a specific mission of drafting common European principles of law is not new 30 . Although a variety of approaches may be found, the common objective of these initiatives is to lay the foundations for a common European regulation of contracts, torts, companies, etc. This process has not involved cooperatives so far, which is one of the reasons for SGECOL's initiative in this field. PECOL is a scholarly and scientific project. As such it is not specifically intended to promote the harmonization of national cooperative laws. When cooperatives and cooperative law are the matters at hand, a project like PECOL finds sufficient justification in the promotion of a better understanding of cooperatives and cooperative law.
Notwithstanding their strong presence in the marketplace and their capacity to contribute to sustainable development 31 , cooperatives, as a business structure, are still relatively unknown in some European countries. That is also true of cooperative law.
Therefore, PECOL has been conceived both as a basis for discussion if the issue of unification, harmonization or approximation of cooperative laws in Europe arises, and as a purely scientific and scholarly work aiming to advance knowledge and understanding of the subject matter under examination. The comments accompanying PECOL may help in this direction.
Being a scholarly and scientific project, PECOL may serve several purposes depending on the users' needs. For researchers it may provide a basis for understanding foreign cooperative laws or undertaking deeper comparative analysis of cooperative law; for legislators, a collection of model rules for improving national or EU cooperative laws; for policy-makers, a device for better understanding cooperatives and cooperative law; for cooperative advocates and representative organizations, a further instrument for defending and promoting the distinct identity of cooperatives relative to other business organizations.
